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Court of Appeals of Kentucky. 
PETER BLYNN v. THE COMMONWEALTH OP KENTUCKY. 

A statute which directs that notice of a special criminal term " shall be posted 
up at the court-house door ten days before its commencement" is directory only, 
and a person convicted at such term, notice of which was posted only eight days, 
is not, for that reason, entitled to a new trial. 

Drunkenness may, under peculiar circumstances repelling malice, reduce the 
grade of the crime of homicide from murder to manslaughter. 

The appellant was indicted, tried and convicted of murder, at 
a special session of the Boone Circuit Court. The term of the 
court was ordered in vacation, only a few dajs after the homicide, 
and commenced on the eighth day after the order was made. 
The other facts are sufficiently stated in the opinion. 

John L. Scott, for appellant. 

John Rodman, Attorney-General, for the Commonwealth. 

The opinion of the court was delivered by 

Robertson, J. — The defendant's appeal to this court, urging 
various objections to the judgment, asserts, in limine, that the 
special term, held without the notice prescribed by law, was ille- 
gal, and that for want of jurisdiction the verdict and judgment 
against him are void. 

If, as assumed, the sentence was not a judicial act, this court 
cannot judicially revise and reverse it, and the appellant's only 
lawful appeal would be to another department of the government, 
not fettered as this court is, by inexorable law. But in our judg- 
ment the Circuit Court had jurisdiction to order the grand jury 
and special juries to try the appellant on the indictment found 
by that grand jury, and to sentence him to be hung on the ver- 
dict of " guilty" by that chosen venire. The following quotation 

Voi. XIX 37 
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from section 1, subsection 2, of article 12, chapter 27, Revised 
Statutes, page 321, presents all that is here material of the statu- 
tory law regulating special terms of the Circuit Courts. 

Section 1. "When the business requires it, a circuit judge 
may hold a special term in any county in his district for the trial 
of chancery, penal and criminal causes, or either." 

Section 2. " If the order be made in vacation for a special term, 
notice thereof shall be posted up at the court-house door ten days 
before its commencement." 

The constructive object of the prescribed notice decides the 
question of jurisdiction. Did the legislature intend that ten 
days' notice should be indispensable to the jurisdiction ; or, in 
other words, a fundamental condition of the validity of the pro- 
ceedings of the called terms, or did it intend only that the requisi- 
tion of the notice should be merely directory or precautionary ? 
If the former be adjudged to be the legislative purpose, its com- 
prehensive effects would be to make void not only all criminal 
convictions and preparatory orders and proceedings, but all pre- 
paration orders and decrees in chancery. This would be vexa- 
tious and perilous, without adequate motive, and far beyond the 
prudent policy or presumable aim of legislative wisdom. The 
contemplated publication, if accepted as required, might be im- 
mediately destroyed, or if not torn down, might give no actual 
notice to any person interested. And can it be reasonably pre- 
sumed that the legislature intended that the jurisdiction of the 
court should depend on so slight and trivial a circumstance as 
putting on the court-house door a paper subject to so many acci- 
dents, and at best so uncertain and fallible as a notice to all 
concerned ? Moreover, if the order be made at a regular term, 
no such notice is required, but the special term may be held, 
without question, the next day after the order for it had been 
entered on the record-book of the court. And even if that order 
should not be recorded before the commencement of the special 
term, would the omission vacate the term ? We cannot so think, 
and unless it would, the question in this case is concluded. 

The fact that no extrinsic notice is required when the order 
was made in court, shows that when made out of court, the 
posting it on the court-house door is required, not to give juris- 
diction, but only to guard in that way against surprise by what 
may be publication of the order. Had it been put up as required 
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the appellant could not have been benefited by it, otherwise than 
by affording him time to escape. He could not have introduced 
evidence before the grand jury, and the non-publication, at the 
utmost, could have operated on him as a surprise, which might 
have entitled him to some postponement of the trial. 

The law organizing circuit courts, and fixing the terms during 
which they shall sit, if necessary, may not deny their inherent 
power to prolong any of those terms, or order special terms with- 
out express statutory authority ; and the statutes on that subject 
may have been intended not so much for giving that power as 
for directing the mode of exercising it. On this hypothesis, 
which we consider maintainable, such directory statute gives the 
jurisdiction, and nonconformity to the prescribed direction cannot 
divest it as pre-existing. 

But if mistaken in this, we still think that the statute we are 
now considering is only directory. The judge who ordered the 
special term was still judge of the same court when he presided 
over the trial at the special term. He had pre-existing jurisdic- 
tion over such homicide committed in Boone. Consent could not 
give it, nor opposition divest it. The said subsection 2 also provides 
that parties may agree to a special term. But unless the court 
would have jurisdiction without their authority or acquiescence, 
their consent could not give it, and the only object or effect of 
their consent would be to preclude any pretence of surprise at 
the holding of the special term. And this clearly indicates that 
the legislature required the notice, not to legalize the special 
term or give the judge jurisdiction, but solely to prevent sur- 
prise. And this is as manifest as if the act, after allowing a 
special term, had said : " But for the convenience of parties con- 
cerned and to prevent surprise, the order, if made in court, shall 
without other notice be entered on the record, so that the bar 
may know it, or if made in vacation, shall be posted up at the 
court-house door for ten days." Could there then be any doubt 
that it would be the order and not the quasi notice of it that 
would give the court jurisdiction ? And this is the constructive 
aim of the act, as clearly as if it had been explicitly so declared. 
The act contains nothing implying that the prescribed publication 
is the condition on which the special term may be held, or that it 
shall be a legal nullity without such publication. But the con- 
trary is implied by the context, object, and character of the 
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enactment. As to the jurisdiction, therefore, the circuit judge 
had all the judicial power which he could have exercised over 
this case at a regular term of his court. In this conclusion Judge 
Hardin does not concur. 

Then we must revise the case within the scope of our circum- 
scribed jurisdiction over judgments in criminal proceedings. 

The only contestable question in the record, within the range 
of our appellate power, is involved in the instructions, and that 
is confined to the hypothesis assumed on the testimony, that when 
the homicide was perpetrated the appellant was drunk, which fact, 
according to the case of Smith v. Commonwealth, 1 Duvall 224, 
to which we adhere, may, under peculiar circumstances repelling 
malice, reduce the grade of the crime from murder to man- 
slaughter. But the mitigating tendency of intoxication is not 
allowable when that condition of mind has been produced for the 
purpose of stimulating a meditated felony, or even when it is 
known to excite homicidal or other destructive passions ; because 
such an inebriate hostis humani generis evinces express malice. 
But when in the absence of any such aggravating circumstances, 
a responsible being, drunk from accident or mere sensuality, 
takes human life without rational motive, and which he never 
would have attempted, but always would have revolted at when 
sober and self-possessed, the principle of the decision in Smith v. 
Commonwealth allows the jury to consider the abnormal condi- 
tion of the mind and passions so superinduced, as a circumstance 
which, while it should not excuse, may tend to repel the implica- 
tion of malice essential to the crime of murder. 

In this case it appears that the appellant, on the day of the 
homicide, had gone to Burlington, and there drinking much 
liquor, and trying to buy the tincture of cantharides, he acted 
and talked strangely, and returning homeward cut the boy's 
throat without any imaginable motive, unless he killed him to 
conceal a meditated crime on another. But there is now no 
sufficient clew in the evidence to allow the imputation of such a 
horrible motive. Proof that he was drunk was pertinent in this 
state of the case as a circumstance helping to account for an act 
otherwise inexplicable, and the jury had a right to weigh that 
fact and give it its proper effect on the question of malice. 

If the jury on all the facts had believed that when he killed 
the boy the appellant had no actual malice, and also that with- 
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out knowing, or having from experience cause to apprehend that 
what he drank that day might instantly produce transient delu- 
sion, or so influence the passions or unhinge the mind as to 
jeopard human life, which would have been in no danger from 
his hand had he been perfectly sober and self-poised, and also 
that he drank the intoxicating liquor merely for sensual gratifi- 
cation or exhilaration, and not for stimulating some meditated 
crime, then they might and perhaps ought to have believed that 
there was no implied malice, and that therefore the appellant 
was not guilty of murder for which he should be hung, but of 
manslaughter only for which he should be sent to the penitentiary. 

This we consider both sound philosophy and good law, and 
when prudently applied, it illustrates the general principle recog- 
nised in Smith v. The Commonwealth. 

On the trial several witnesses testified that when much excited 
by liquor, the appellant became partially delirious, gave way to 
violent passions and insane illusions after imagining that " some- 
body was after him," and twice attempted suicide. On the fore- 
going facts, combined with strong proof of the homicide by the 
appellant, the Circuit Court, by its instructions accurately de- 
fined exculpatory insanity, without any definition of man- 
slaughter, or any other allusion to the appellant's mental con- 
dition than that implied by the instruction on insanity as an 
excuse for homicide, and which was more favorable in one aspect 
than the appellant was entitled to expect on the facts and the 
law ; for transient insanity, produced by his voluntary act, would 
not, as the instruction implied, excuse, but at the utmost only 
extenuate the homicide from murder to manslaughter. Proof of 
his being drunk could be available to him only for such extenua- 
tion, whether his intoxication caused temporary delirium or not. 
Without resulting in technical insanity, it might, however, have 
been such as to reduce the grade of a crime so unaccountable by 
helping to repel implied malice. 

What he needed most, therefore, was a specific and full in- 
struction on the subject of mitigation and not of excuse. But 
the instructions as given excluded from the jury any considera- 
tion of that subject, and consequently the court's pretermission 
of it was misleading, and the verdict as rendered was the inevi- 
table consequence unless he was insane. 

According to the criminal code, the presiding judge should, 
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when asked for instructions, give the whole law applicable to all 
the facts ; and this was peculiarly proper in a case so sudden and 
hurried, and especially as the court, having appointed counsel to 
defend, should have presented, sua sponte, all the law to the jury 
to which appellant was entitled. But though the argument in 
this court has not discussed the mitigating principle, nevertheless 
the appointed counsel offered at the trial the following instruc- 
tion : — 

" The jury are instructed that if they believe from the evi- 
dence, beyond a reasonable doubt, that the prisoner did the killing 
charged, yet, if they believe that he was drunk at the time, they 
may mitigate the offence from murder to manslaughter." 

That proposition might have been misunderstood or misapplied 
without some qualification as to the degree of drunkenness, and 
also as to the countervailing hypothesis of getting drunk to stimu- 
late crime, or of the appellant's knowledge of the probability that 
destructive passion would be the consequence. But the court 
rejected it without giving any modification or other instruction 
on the subject. -In this there was an inadvertent omission which 
may have been prejudicial to the appellant. 

When intoxicating liquor inflames and perverts the passions and 
blinds the reason, as it often does, a good man may, without pro- 
vocation, be unconsciously precipitated into a crime'which he had 
never meditated, and which he never could have attempted when 
perfectly sober and self-possessed. To hang him would be a cruel 
penalty for being drunk — to excuse him would encourage vice 
and disturb social order and security. He should be punished, but 
not as the secret assassin or highway murderer. The crime in 
this case, by whomsoever perpetrated, was signally monstrous and 
mysterious. The perpetrator may have been unconscious of the 
act or of its guilt, or it may have been prompted by momentary 
illusion, or blind passion beyond control. Why else was the 
brutal act done ? And if so done, the gallows is not, but impri- 
sonment is, the legal retribution. Therefore we think the Circuit 
Court ought to have defined express malice and defined and dis- 
criminated between murder and manslaughter, and then instructed 
the jury in substance and effect that if the accused cut the boy's 
throat, his being drunk at the time is no legal excuse ; nor even 
mitigating circumstance, if that condition, however stultifying, 
was the offspring of meditated crime, or was known to be the 



BLYNN v. COMMONWEALTH. 583 

parent of passions or delusions dangerous to the lives of other 
persons, and also that, if not so intended or so known, then, if 
the jury should believe that it was the cause of the homicide, 
which otherwise would not have been perpetrated, they might 
consider it with all the other facts conducing to show the exist- 
ence or the non-existence of malice for fixing the grade of the 
crime, and that if they should then rationally doubt the imputed 
malice, they should convict of manslaughter, and fix the period 
of confinement in the penitentiary. If thus substantially in- 
structed, the verdict, whatever it may have been, would have been 
more satisfactory to all concerned, and far more assuring that 
justice had been fairly and fully done according to the law 
of the land. Whatever he may be, or whatever shall or ought 
to be his doom, it is the duty of the court, as the last judi- 
cial resort, to take care in defiance of all contingent consequences, 
that he shall have a fair and deliberate trial according to the law. 
The Commonwealth wants no more, her interest requires that 
much, and our duty to her as well as to him demands it. Where- 
fore, the judgment of conviction is reversed, and the cause re- 
manded for a new trial. 

Harbin, J., dissented, holding that the notice of the session 
of the Circuit Court required by the statute not having been 
given, the trial and sentence were not judicial acts, and not, 
therefore, subject to revision in this court. He therefore de- 
clined to express any opinion upon the merits of the case. 

It is now well settled law that fixed Case, 1 Duvall 224, seem disposed to do ; 
insanity, which is the result and conse- for it is generally considered that mere 
quence of long-continued habits of in- intoxication, however gross, ought not 
toxication, as well as delirium tremens, to be held either an excuse for an un- 
caused by sudden abstinence from the provoked homicide, nor to reduce it from 
habitual use of intoxicating liquor, are murder to manslaughter. If a person, 
alike a complete defence for any act com- while sane and responsible, voluntarily 
mitted while in that condition : United makes himself intoxicated, and while in 
States v. Drew, 5 Mason 28 ; United that state, commits murder by reason of 
Slates v. McGlue, 1 Curtis C. C. 1 ; The insanity, which was one of the eonse- 
Peoplev. Eastwood, 14N. Y. 562 ; Bailey quences of such intoxication, and one 
v. The State, 26 Ind. 422 ; Maconnehey of the attendants in that state, he is re- 
v. The State, 5 Ohio St. R. 77. But sponsible; although there is no evidence 
the general current of authorities does that he became intoxicated for the pur- 
not extend the excuse of drunkenness so pose of " stimulating him to the act." 
far as the principal case, and Smith's See United States v. McGlue, 1 Curtis 
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C. C. 1 ; Pirtle v. The State, 9 Humph. 
663; The State v. John, 8 Ired. 330; 
Cornwallv. TheState, Mart. &Yerg. 147 ; 
The State v. Turner, Wright 30 ; Com- 
monwealth v. Hawkins, 3 Gray 463. 

The true and safe effect to allow to 
drunkenness in cases of homicide seems 
to be, that where the deceased gave the 
defendant a provocation which would 
have been ordinarily sufficient in law to 
reduce the homicide to manslaughter, 
but which a sober man might or might 
not have acted upon, and been influenced 
by, there the defendant may show his 
intoxication, and the consequent excite- 
ment of his passions, as tending to show 
that he did in fact act upon such provo- 
cation, when he might or would not have 
done so in his sober moments. But. the 
law does not allow that acts or words 
used by the person killed towards the 
party killing him, shall be an excuse, 
reducing his murder to manslaughter, 
if the accused were drunk, when they 
would not have that effect, if used to- 
wards a sober man. It does not have 
two standards of sufficient legal provo- 
cation ; one for sober men, and one for 
persons intoxicated. This distinction is 
nowhere better stated than in an early- 
case in South Carolina : The State v. 
McCants, 1 Speers 384, and this has 
been more or less distinctly recognised 
in other states. See Pirtle v. TheState, 
9 Humph. 570; Mails v. The State, 11 
Id. 154 ; O'Brien v. The People, 48 
Barb. 275; The People v. Sogers, 18 
N. Y. 9. And the late case of The State 
v. Cross, 27 Mo. 332, seems to go even 
further. Mere intoxication, however 
gross, will not, in and of itself, reduce 
an act of homicide, if wilfully committed, 
from murder to manslaughter, simply on 
the ground of want of premeditation, if 
the act would, except for the intoxica- 
tion, have been the higher offence. On 
the other hand the fact of gross drunken- 
ness may have some bearing upon the 
question whether the fatal blow was in- 



tentionally given, or was the result of 
accident or carelessness, and not of de- 
sign. The distinction, though not broad, 
is real, and may tend to reconcile some 
of the apparently conflicting dicta upon 
this subject. 

So a person who assaults another un- 
der a bond fide apprehension that his 
own person or property is about to be 
attacked, may show his intoxication as 
one fact leading him the more easily to 
apprehend such an attack, when he 
might not otherwise do so : Marshall's 
Case, 1 Lewin C. C. 76 ; Regina v. 
Gamlen, 1 F. & F. 90. 

Still another legitimate effect may be 
allowed to intoxication, viz. : when an 
act requires some specific intent to exist, 
and be found by a jury as an independ- 
ent fact, in order to constitute a crime, 
or the particular crime charged, the de- 
fendant may show his inability, by rea- 
son of intoxication, to form or entertain 
such an intent : Regina v. Cruse, 8 C. & 
P. 541, an indictment for an assault 
with an intent to murder, in which a de- 
fendant was acquitted of the felonious 
intent, although found guilty of the as- 
sault. See also Regina v. Monkhouse, 
4 Cox C. C. 55 ; Rex v. Meakin, 7 C. 
& P. 297 ; The State v. Garey, 11 Minn. 
154. 

In like manner, where mental know- 
ledge or consciousness is a material ele- 
ment in a crime, intoxication may be 
such that such mental status did not ex- 
ist, and therefore no offence would b6 
committed. A person indicted for pass- 
ing counterfeit money, knowing its 
worthlessness ; for voting a second time at 
an election, knowing that he had done so 
before ; for feloniously taking an article 
which he knew did not belong to him, 
may show such an oblivious mental 
status as to incapacitate from commit- 
ting the offence, although such condition 
was produced by his own voluntary in- 
toxication. See Pigman v. The State, 
14 Ohio 555 ; The People v. Harris, 29 
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Calif. 678 ; Bailey v. The State, 26 Ind. matter -of law, positively disproves capa- 

422 ; The State v. Schingen, 20 Wise. 74. city to commit the act alleged, but only 

Not that intoxication is ever an excuse that it is admissible for the consideration 

for crime, hut only as a circumstance of the jury. See State v. Avery, 44 N. 

tending to show that the particular crime H. 392. E. H. B. 

charged had never been committed j not 
that the fact of intoxication ever, as a 



Supreme Court of Illinois. 

CHICAGO AND NORTH-WESTERN RAILWAY COMPANY v. THE 
PEOPLE ex kel. HEMPSTEAD. 

A railroad company, like any other common carrier, must serve all persons alike 
so far as equally within its power. It is the duty of such company, therefore, to 
deliver grain in bulk in the regular course of business to any elevator along its 
line, as directed in the consignment. It is no excuse that the company has made 
contracts with the owners of certain elevators to deliver exclusively to them. 

But a railroad company cannot he made to deliver beyond its own line, even 
though there is a connecting track between its terminus and the place of consign- 
ment, over which it has a right to run its cars on payment of certain track fees. 

This was an application to the Superior Court of Ghicago for a man- 
damus on the relation of the owners of the Illinois Kiver Elevator, a grain 
warehouse in the city of Chicago, to compel the railway company to de- 
liver to said elevator grain in bulk consigned to it upon the line of its 
road. There was a return duly made to the alternative writ, a demur- 
rer to the return, and judgment pro forma upon the demurrer, direct- 
ing the issuing of a peremptory writ. From that judgment the railway 
company appealed to this court. The facts, as presented by the record, 
were as follows : — 

The company has freight and passenger depots on the west side of the 
North branch of the Chicago river, north of Kinzie street, for the use 
of the divisions known as the Wisconsin and Milwaukee divisions of the 
road, running in a north-westerly direction. It also has depots on the 
east side of the North branch, for the use of the Galena division, run- 
ning west. It has also a depot on the South branch, near Sixteenth 
street, which it reaches by a track diverging from the Galena line on 
the west side of the city. 

Under an ordinance of the city, passed August 10th 1858, the Pitts- 
burgh, Fort Wayne and Chicago company, and the Chicago, St. Paul and 
Fond du Lac company (now merged in the Chicago and North Western 
company), constructed a track on West Water street, from Van Buren 
street north to Kinzie street, for the purpose of forming a connection 
between the two roads. The Pittsburgh, Fort Wayne and Chicago com- 
pany laid the track from Van Buren to Kandolph street, and the Chi- 
cago and St. Paul and Fond du Lac company that portion of the track 
from Kandolph north to its own depot. The different portions of the 



